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VEMORANDUM OPI NI ON

KROUPA, Judge: This case is before the Court on
respondent’s notion to dismss for lack of jurisdiction, as
suppl emrented. We are asked to decide two issues. W nust first
determ ne whether a letter respondent sent to petitioner denying

petitioner’s whistleblower clains constitutes a “determ nation”
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within the neaning of section 7623(b)(4).! W find that the

letter was a determ nation and foll ow Cooper v. Commi ssioner, 135

T.C. 70 (2010). We nust next determ ne whether petitioner tinely
filed a petition with this Court. W find that he did not. W
shal |l therefore grant respondent’s dism ssal notion, as

suppl enent ed.

Backgr ound

The following information is stated for purposes of
resol ving the pending notion. Petitioner resided in New York
Cty, New York at the time he filed the petition.

Petitioner, a CPA submtted a Form 211, Application for
Award for Oiginal Information (whistleblower clain), to
respondent’ s Wi stleblower Ofice (Wistleblower Ofice) in
Sept enber 2009 concerning alleged violations of the Internal
Revenue Code. He alleged that Law oy Realty Corporation (Law oy)
and 601 West 149th Street, Inc. (West 149th), both C
corporations, failed to pay mllions in Federal corporate incone
taxes by inperm ssibly treating real property sales as stock
sales in a corporate liquidation. He asserts that the structure
of the sales was a sham and solely notivated to evade i ncone
taxes. Petitioner appears to have been a sharehol der of both

Law oy and West 149t h.

IAIl section references are to the Internal Revenue Code,
and all Rule references are to the Tax Court Rules of Practice
and Procedure, unless otherw se indicated.
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The Wi stleblower Ofice denied petitioner’s whistlebl oner
claimin a letter issued Novenmber 13, 2009 (the first letter).
The first letter explained that the \Wistleblower Ofice had
revi ewed and eval uated petitioner’s whistlebl ower claimbefore
making its decision. It stated that Federal disclosure and other
prevailing | aws prevented the Whistleblower Ofice from
explaining why it was denying his claim Moreover, the first
| etter gave general explanations for disallowing rewards. It
expl ained that clains are denied if the clainmant provided
insufficient information. Simlarly, the first letter explained
that clainms are denied if the Internal Revenue Service already
had the information or the information provided did not cause an
i nvestigation or result in the recovery of taxes, penalties or
fines.

Petitioner was unsure why his claimwas denied so he called
t he Wi stl eblower Ofice to discuss the denial. He also
gratuitously sent additional information to the Whistlebl ower
O fice concerning the transaction. The Wi stleblower Ofice
subsequently nmailed three additional letters to petitioner. One
| etter referenced the phone conversation with petitioner. This
letter told petitioner that to chall enge the Whistlebl ower
O fice's decision he could “wite to the US Court of Caim(sic)
in Washington DC (sic).” The two other letters fromthe

Wi stl ebl ower O fice were duplicates confirmng that petitioner’s
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addi tional information had been received and consi dered but
stating that the “determ nation remains the sane despite the
information contained in * * * [petitioner’s] latest letter.”

Petitioner thereafter filed a conplaint in the United States
Court of Federal Clainms (Clainms Court) as directed. He
chal I enged the Whistleblower Ofice' s decision. The O ainms Court
di sm ssed petitioner’s conplaint for lack of jurisdiction on My
26, 2010.

Petitioner then filed a petition in this Court chall enging
respondent’s denial of the whistleblower claim He did not file
the petition until June 18, 2010, which was 217 days after he
received the first letter. As nentioned previously, respondent
filed a notion to dismss for lack of jurisdiction. He argues
principally that no determ nation notice had been issued to
petitioner to confer on us jurisdiction. Respondent argues,
alternatively, that if a determ nation notice was issued,
petitioner failed to file a petition with the Court wthin the
requi red 30-day peri od.

Di scussi on

We are asked to decide whether respondent’s |letter denying
petitioner’s whistleblower claimconstitutes a “determ nation”
within the neani ng of section 7623(b)(4). W are also asked to
deci de whether petitioner tinely filed his petition with this

Court.
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We begin with the Tax Court’s jurisdiction. The Tax Court
is acourt of limted jurisdiction and may exercise its
jurisdiction only to the extent authorized by Congress. Judge V.

Conmm ssioner, 88 T.C. 1175, 1180-1181 (1987); Naftel v.

Commi ssioner, 85 T.C 527, 529 (1985). The Tax Court is w thout

authority to enlarge upon that statutory grant. See Phillips

Petrol eum Co. v. Comm ssioner, 92 T.C. 885, 888 (1989). W

neverthel ess have jurisdiction to determ ne whet her we have

jurisdiction. Hanbrick v. Comm ssioner, 118 T.C. 348 (2002); Pyo

v. Conmm ssioner, 83 T.C. 626, 632 (1984); Kluger v. Conmm ssioner,

83 T.C. 309, 314 (1984). W turn now to an overview of our
jurisdiction regarding whistleblower clains.

| . Det erm nation Notice

The Court’s jurisdiction under section 7623(b)(4) depends
upon a determnation regarding an award and a tinely petition.

Rul e 340(b); Cooper v. Comm ssioner, supra. Any determ nation

regarding an award fromthe Wistleblower Ofice may be appeal ed
to the Tax Court. Sec. 7623(b)(4). Respondent argues that there
was no determ nation because petitioner’s information was not
used to detect underpaynents of tax or to collect proceeds. See
I nt ernal Revenue Manual pt. 25.2.2 (Dec. 30, 2008). Respondent
argues that there can be a determnation for jurisdictiona

purposes only if the Wistleblower Ofice undertakes an
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adm nistrative or judicial action and thereafter “determ nes” to
make an award. See id.

W recently decided the issue of whether a letter fromthe
Wi stl eblower Ofice to a taxpayer was a “determ nation” under
section 7623(b) where the Wistleblower Ofice rejected a

taxpayer’s claimfor an award. See Cooper v. Conm ssioner, 135

T.C. 70 (2010). W held that the letter constituted a
determ nation because it was a final adm nistrative decision
regardi ng the taxpayer’s whistleblower clainms. W stand by our
hol di ng i n Cooper.

Here, petitioner received four letters fromthe
Wi stl ebl ower Ofice. The first letter denied petitioner’s
whi stl ebl ower claim The subsequent three letters nerely
reaffirmed the initial determnation in the first letter.
Mor eover, the Whistleblower Ofice stated in a letter to
petitioner that he would have to appeal the determ nation through
the court system not the Wi stleblower Ofice. Accordingly, we
find that respondent’s first letter to petitioner constituted a
determ nation within the neaning of section 7623(b)(4). W
therefore have jurisdiction to review respondent’s denial of
petitioner’s whistleblower claim

I[1. Tinmeliness of Petitioner’s Petition

We next consider whether petitioner tinely filed the

petition. To invoke the Court’s jurisdiction, an individual nust
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appeal the anount or denial of an award determnation to this
Court wthin 30 days of such a determ nation by the Wi stl ebl ower
Ofice. Sec. 7623(b)(4). Failure to file within the 30 days
deprives the Court of subject matter jurisdiction. The

Wi st ebl ower O fice issued petitioner its determ nation on
Novenmber 13, 2009. Petitioner thereafter had 30 days to file an
appeal with this Court, which he failed to do. Petitioner
eventually filed a petition on June 18, 2010, that is, 217 days
after the first letter was issued.

We recogni ze that petitioner may have relied on the
erroneous advice of the Whistleblower Ofice in filing his
initial appeal with the Cains Court. W, however, are limted
inthe relief we can provide. This Court’s jurisdiction is
strictly statutory, and estoppel cannot create jurisdiction where

none exi sts. See Lunmber Prods., Inc. v. Conmm ssioner, T.C. Meno.

1992-728. W synpathize with petitioner. W cannot expand our
jurisdiction, however, even where the Conm ssioner provided bad

advi ce. See Schoenfeld v. Commi ssioner, T.C Mno. 1993-303.

Accordingly, we find that petitioner failed to tinely file a

petition with this Court.
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For the foregoing reasons, we shall grant respondent’s

nmotion to disnm ss.

An appropriate order of dism sal

for lack of jurisdiction will be

ent er ed.



